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Negotiation Bootcamp: Day Three

Professor James Coben 
Mitchell Hamline School of Law, Dispute Resolution Institute

james.coben@mitchellhamline.edu
651-290-7533 (office); 651-336-2415 (cell)

Day 3 Topics

 Multi-Lateral Negotiations (coalition building)
 Negotiating Remotely 
 The Impact of Culture, Gender and Race
 Dealing With Emotion and Delivering Bad News
 Improving Your Negotiation Performance
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Independent Immunities 

Debrief

4

How Did You Do?

PRE-NEGOTIATION RECOMMENDATIONS 
 Begin with an easier issue: show cooperation
 Explore their preferences on multiple issues
 Look for what you value differently
 Propose packages; offer adjustments and trades
 Avoid escalating and self-fulfilling behavior
 Keep working to be creative; don’t rush just to be 

friendly, or take positions simply to protect yourself
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Importance of listening

 Talk before making offer
 Listen for information
 Negotiate on three levels:
◦ over process
◦ over information
◦ over the outcome

6

Empirical Findings About Skilled Negotiators

Huthwaite International (Study of British negotiators)
◦ Compared 49 successful bargainers to average group
◦Most in labor/management, some dealmakers
◦ Based on actual negotiations
◦ Scored key differences in behavior
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Planning: Skilled bargainers vs. Less-skilled 
bargainers
 Consider a broader range of options

 Tend not to put issues in a set sequence, but do consider 
linkages between them

 Set outside limits on the outcome on each issue

 Consider possible areas of agreement 40% of time vs. 
10% for less skilled

 Develop twice as many settlement options
 Comment on long term issues twice as often
 Try harder to identify the other side’s interests
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Skilled Bargainers Ask More Questions

 21% of the actions of skilled, versus 10% of the actions of 
average bargainers

 Value of questions:
 Provide information about other side’s thinking
 Control agenda
 Avoid expressing direct disagreement
 Keep them from thinking, give you more time 
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Why Is It SO Hard?

 We see a fixed, win-lose pie
 We instinctively view the world from our own 

lens: They must care about the same things we 
care about.

 Bargaining fosters competitiveness: We want to 
“win” and bluff/mislead about our interests

 A basic tension: If you are open, the other side 
may bluff/mislead you about their interests and 
real goals
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Other obstacles

In the REAL WORLD:

 You have to create your own score sheet

 You don’t know the other party’s true score sheet, 
and they may conceal/misrepresent it

9

10



6

Multilateral Negotiations

The Same

 Identify the bargaining zone
 Expand the zone through integrative bargaining
 Use power to capture cooperative surplus
 Invoke social norms to divide cooperative surplus
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But Different

COALITION BUILDING (including “intermediate 
coalitions” which are inherently unstable)

How to determine “fair” division?

Greater challenges identifying the bargaining zones

The Stadium
 No agreement is binding until recorded on the results sheet (with signature of at least five 

parties: 
a) including the team; 

b) also including the City if new taxes are part of the agreement; and 

c) also including the League if one or more Super Bowls are part of the agreement

 If an agreement is reached, all negotiators obtain the number of “points” specified in their 
confidential information (whether or not they sign the agreement)

 If agreement is reached early, try to improve it by continuing negotiation (i.e., search for a 
“better” agreement (e.g., higher score for all of agreeing parties), in which case all would agree 
to rescind the earlier agreement). 

 Don’t disclose “points” of your scoring system to any of your colleagues UNTIL scoring the final 
agreement reached during the time period. 
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Pre-Negotiation Meeting
Caucus with other students playing the same role to plan strategy for 
the negotiation 
◦ ID your own interests clearly; rank your preferences
◦ Be ready to ASK (and LISTEN) 

 Why do they want that?
 What are their interests? Use role reversal
 What possible contrary interests: Why might they say no? 
 How to satisfy their goals at low cost?

◦ Be ready to explore things you value differently
◦ Be ready to propose packages; offer adjustments and trades

A REMINDER: The FIVE Key Principles 

1. Don’t just ask what – ask why
2. Seek to reconcile interests, not demands
3. Interpret demands as opportunities
4. Don’t dismiss anything as “their problem”
5. Understand the difference between selling and negotiation:  

It’s about listening, not persuasion
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Debrief
 For groups that reached agreement, what strategies employed were particularly useful?

 If an intermediate coalition was formed, did power reside with the negotiators in the coalition or 
outside of it? Was it desirable to join the coalition early or late?

 How did groups that negotiated in a joint session overcome the negotiator’s dilemma?

 How did the more “vulnerable” parties approach the negotiation? What approach was most 
successful?

 Did one negotiator play the role of facilitator? Was this helpful?

 Insights about differences between bilateral and multilateral negotiations?

Negotiating "Remotely“ Preview
Meeting Special Challenges Posed in the Telephone, Email and Online 
Environments
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Negotiating Remotely: "Listening" 

 What is different?
 What is problematic?
 What should you do about it?

19

Implications of e-mail

 Increased contentiousness
 Diminished information sharing
 Diminished process cooperation
 Diminished trust
 Increased effects of negative attribution
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Recommendations

 Quality Writing (clarity)
 Subject lines; length; bundling concerns

 Manage Anxiety (including your own)
 “Exploit” Asynchronicity
 Proactively “Unmask” 
 Actively Build Rapport/Empathy

Social Distance/Trust Issues

Face to face negotiation MORE likely to reduce 
perceptions of social distance, and thus increase trust

“Unacquainted negotiators who shared small talk over the 
telephone for even a short time revealed more personal 
information in a subsequent email negotiation and had a 
much higher agreement rate than negotiators who had 
no prior contact.” Korobkin, 2d edition pg. 211
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Does this comport with your experience?
The Effect of Screen Size and E-Communication Richness on Negotiation Performance 
Terri R. Kurtzberg, Sanghoon Kang & Charles E. Naquin
Group Decision and Negotiation 27(4): 573-592 (August 2018)
Using an empirical study, this paper investigated how each screen size and different presentation modes 
(video or text-only) can trigger meaningful differences when interacting with a partner in a negotiation. 
In a simulated multi-issue negotiation between a buyer and a seller, participants were instructed to 
communicate through either a large (laptop) or small (mobile phone) screen in either a video 
conversation or a text-based communication. The findings revealed that: 

(a) negotiators communicating through a large screen performed better than negotiators 
interacting via small screen; 

(b) negotiators communicating through video conversation performed better than negotiators 
interacting via text-based communication; 

(c) negotiators communicating through video conversation formed higher levels of trust and 
satisfaction than negotiators interacting via text-based communication; and 

(d) negotiators communicating through video conversations over large screens achieved the 
highest joint outcome. 

Does this comport with your experience? Take 2
Ask in Person: You’re Less Persuasive Than You Think Over Email
M. Mahdi Roghanizad & Vanessa K. Bohns
Journal of Experimental Social Psychology 69: 223-226 (March 2017)

Research has found people underestimate the likelihood strangers will comply 
with their direct requests (Bohns, 2016; Flynn & Lake (Bohns), 2008). Here we argue 
this “underestimation-of-compliance effect” may be limited to requests made face-to-
face. We find when making direct requests over EMAIL, requesters instead 
OVERESTIMATE compliance. In two studies, participants asked strangers to comply 
with requests either face-to-face or over email. Before making these requests, 
requesters estimated the number of people they expected to say “yes”. 

While requesters underestimated compliance in face-to-face contexts, 
replicating previous research, they overestimated compliance in email contexts. 
Analyses of several theorized mechanisms for this finding suggest that requesters, 
anchored on their own perspectives, fail to appreciate the suspicion, and 
resulting lack of empathy, with which targets view email requests from 
strangers. 
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The Circle of Trust

List 6 people (not family members) whom you trust 

Check next to their initials

Same race/ethnicity as you?
Same gender as you?
Same nationality as you?
Same religion as you?
Same native language as you?
Same professional background as you?
Same educational level as you?
Same (or similar) age to you?
Same (or similar) socio-economic status?
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Some Good Ole Fashioned Advice For Dealing with 
Difference

“I don’t like that man. I must get to know him better.”
Abraham Lincoln

“If you want to make peace with your enemy, you have to work with your 
enemy. Then he becomes your partner.”
Nelson Mandela

Group Membership
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“Culture is the unique character of a social group. It 
encompasses the values and norms shared by members of 
that group. It is the economic, social, political, and religious 
institutions that direct and control current group members 
and socialize new members…. Cultural values direct group 
members attention to what is more and less important. 
Cultural norms define what is appropriate and inappropriate 
behavior.”

Jeanne M. Brett, casebook, pg. 286

Culture

Religious beliefs
Time orientation
Rules regarding courtesy (e.g., the meaning of “no”)
Communication norms
Customs regarding gender roles and norms
Trust-building rituals

Important Cultural Information
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“[T]he mere existence of cultural differences is usually 
not the primary cause of conflict between 
groups….however, culture is always the lens through 
which differences are refracted and conflict pursued.” 

Kevin Avruch. 2013. CONTEXT AND PRETEXT IN CONFLICT RESOLUTION: CULTURE, IDENTITY, POWER, AND

PRACTICE. Boulder, CO: Paradigm Publishers (pg. 12)

The Lens

 Cultures do not possess agency; individuals do.

 Cultures are not things, but analytical categories.

 Individuals are bearers of multiple cultures, not a single one.

 Individuals acquire their cultures as part of an ongoing social life (not genetic).

 Cultures are passed down to individuals, and in this sense one may speak of 
traditions; but cultures, as acquired by individuals throughout their lives, are 
also emergent and responsive to environmental or situational exigencies.

 Cultures are not monolithic, integrated, and stable holes, but are fragmented, 
contestable, and contested.

Kevin Avruch. 2013. CONTEXT AND PRETEXT IN CONFLICT RESOLUTION: CULTURE, IDENTITY, POWER, AND PRACTICE. 
Boulder, CO: Paradigm Publishers (pg. 20)

Caveats (courtesy of Avruch)
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Alpha Beta Exercise

An Exploration of Impact of Culture

33

Debrief
 Did you anticipate different bargaining styles, and prepare differently?

 Did you “change” what was “required” by your instructions?  Based on? 

 What emotions were you feeling? Did this affect the substance of the 
negotiation?

 Did the other side have different norms? How did this affect the 
negotiation?

 Did anchoring, concessions, logrolling work differently?
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Settlement Ranges

Individualism – collectivism

 Individualist society: values privacy, self-sufficiency, 
autonomy, and independence – all to support individual 
rights

 Collectivist society: needs of the individual (identity) are 
subordinated to those of the larger group; survival of the 
group ensures that of the individual
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Communication styles
 How much of the meaning of a message comes from the 

surrounding context as opposed to the actual words 
exchanged?
◦ Low-context: people say what they mean; they speak more than 

listen
◦ High-context: meaning may be programmed as a result of shared 

experiences; speaker may imply or suggest; preserving 
relationships critical

 In surveys, 2.5 times more women than men said they feel "a great deal of 
apprehension" about negotiating. 

Men initiate negotiations about four times as often as women. 

When asked to pick metaphors for the process of negotiating, men picked 
"winning a ballgame" and a "wrestling match," while women picked "going to 
the dentist." 

 By not negotiating a first salary, an individual stands to lose more than $500,000 
by age 60—and men are more than four times as likely as women to negotiate 
a first salary.

See http://www.womendontask.com/ (Linda Babcock)

From Women Don’t Ask
(Linda Babcock and Sara Laschever)
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There is an inconsistency between the core feminine stereotype 
(communality, caring, and helpfulness) and the masculine expectations of 
the business world (independence, assertiveness, self-reliance, and 
power)

See Negotiating Your Public Identity:  Women’s Path to Power (Catherine H. Tinsley, Sandra I. Cheldelin, Andrea Kupfer
Schneider & Emily T. Amanatullah)
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Theory

 Female job candidates who ask for more compensation are judged 
significantly more demanding and less “nice” than when a male candidate 
engaged in the same behavior 

 In a simulated salary negotiation experiment, participants negotiating against 
assertive counterparts reported a lower desire to interact, both socially and 
in the workplace, with female counterparts than with male counterparts 
who behaved in the exact same manner 

 In another simulation in which a human resources manager negotiated for a 
refund on unused hotel space, the manager was judged more offensive and 
was less likely to receive a refund when the role was played by a female than 
by a male 
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Examples from Research Studies
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Gender stereotypes act as social norms, dictating how men and women 
ought to be. Women who violate gendered expectations incur negative social 
consequences. 

 A forced choice between being perceived as likable because they behave in 
stereotypically feminine ways (by being caring, cooperative, and nurturing) or 
being perceived as competent because they behave in stereotypically 
masculine ways (by being self-confident, independent, and assertive). 

Men don’t have to make the choice.

 The effect disappears when negotiating on behalf of others!!

41

The "Backlash" Effect

What The Research Tells Us About Race and 
Negotiation
 When adversaries are members of the same race, they bargain more cooperatively 

with one another (Cynthia Marbury 1998). THEORY:  Trust dynamics?

 The Classic --The Ian Ayres Study of Chicago Car Sales (1991): black buyers 
induced to pay much higher prices due to both higher initial and final offers from 
car sellers (black women 3x as much as white women; black men 2x as much as 
white women)

Replicated in the REAL WORLD (two of MANY recent examples)
 (2015) DOJ $24 Million Settlement with Honda (because the company charged 

higher interest rates based on race rather than creditworthiness or other objective 
criteria)

 (2011) Baseball cards for sale on EBay held by black sellers sold for approximately 
20% less than cards held by white sellers

41

42



22

Emotion and Apology

Views of the “Other”

 Attribution Biases: People tend to attribute the 
behavior of other people to disposition, rather 
than situation
 Accuser bias: when someone does something that causes us 

harm, we tend to hold him/her excessively responsible

 Excuser bias: focus on factors beyond our control to explain 
away our behavior, while turning a blind eye toward factors 
within our control 

 ANGER exacerbates this phenomenon (the 
desire to retaliate)
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The “Core Concerns” Recommendation (Fisher and 
Shapiro)

Appreciation
• take pains to understand your counterparts’ views and reasoning
• consciously communicate such understanding back to your counterpart
• acknowledged merit in counterparts’ positions and contentions

Autonomy (belief in control over decisions)
 carefully listen to counterparts’ needs and perspectives
 collectively generate options
 consult, rather than dictate (obviously, in tension with “power” tactics)

Status (social standing)
 treat counterpart with respect
 affirmatively search for opportunities to acknowledge the counterpart’s high status without demeaning one’s own (such as 

asking for advice on issues about which the counterpart has special expertise)

Affiliation (connectedness with others)
• identify sources of commonality to reduce “social distance” (think background, family status, common interest, social roles)
• frame negotiation as search for jointly satisfactory resolution of a problem

Think Back
To prior class simulations OR real negotiations outside of the 
classroom:

1) Identify a situation in which you or your counterpart 
apologized (either for behavior prior to the negotiation OR 
negotiating behavior)

2) Describe how you think the apology impacted the nature 
of the interaction and/or the ability of the parties to reach 
a mutually beneficial agreement
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What’s an Apology Worth?
“Researchers studied medical malpractice claims in states that 
enacted apology laws, both before and after the enactments, 
and found that passage of such a law resulted in a decrease of 
$32,342 per paid malpractice claim. Since, presumably, not 
every malpractice defendant apologized after the statutes 
were enacted, this figure suggests that the average plaintiff 
who receives an apology settles for greater than $32,000 less 
than she would have accepted if no apology had been made.”

Benjamin Ho Y& Elaine Liu, What’s an Apology Worth? Decomposing 
the Effect of Apologies of Medical Malpractice Payments Using State 
Apology Laws, 8 JOURNAL OF EMPIRICAL LEGAL STUDIES, 179, 180 
(2011)

Delivering Bad News
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Wishing for Magic

 Half of you will be the 
Patient; half of you will be 
the Wise Doctor

 Quickly read your 
confidentials. 

 Patients go the the breakout 
rooms; Wise doctors stay in 
the large session for further 
instructions from Professor 
Coben

Larry Gets Bad News
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Delivering  Bad News: Recommendations

 STRAIGHT CLEAR information– NO WAFFLING, 
SOFTENING, FUDGING, WIGGLING, FALSE HOPE

 Empathy, Empathy, Empathy… did I say empathy?

 SLOW PACE

Improvement Plan

 Be concrete:

 Identify 3 things you will try to do differently in the next 
month!

51

52



27

A REMINDER: The FIVE Key Principles 

1. Don’t just ask what – ask why
2. Seek to reconcile interests, not demands
3. Interpret demands as opportunities
4. Don’t dismiss anything as “their problem”
5. Understand the difference between selling and negotiation:  

It’s about listening, not persuasion
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